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8fl 3mr gin, 31gm (3r4)-II) mu "CfTftc:r
Passed by Shri Uma Shanker, Commissioner (Appeals)

.If 3gr,as#tzr 35eu err, (rise-II), 31#III 3, 31gnIrl arr 5rt
ape 3er i fainsk sf@a

Arising out ofOrder-In-Original No 13-18/Ref/11/17-18 Dated: 19/07/2017
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

"El" j-j4"1<>1cf>al1~klcllcfl cnr cTT<fr ™ "C@T (Name & Address of the Appellant/Respondent)

Mis Aculife Healthcare Pvt. Ltd.

as$ anf sr 3rt 32er 3rials 3ara nar & at a z 3n?er ah if zrnfrf ft
ra JT Tar# 3rf@rat at 3fCl'h;r m wrtre;=rur 3TTcfc,c, ~ en"{ ~ i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

91rd rnl mr grtarur 31la :
Revision application to Government of India:

(1) (en) (a) a4tzr 35u rea 3f@)era 1994 fr rr 3raa# aara mail h a ai q@ ar
st 3u-nr h rzra urn h 3iaia grlarur 3ma 3ft Ra, and hr, f zinrz1, TGq
faamw,aft #ifs,#ta tu sraa, ir mi,a fer-1 10001 at # a# uf [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z@ ml tfe h mi ii sq zrf mama fa# ciran zr 3zr nrI ii zar fsr
a:fsirn ~ ~ :i4sRdll./. Jl" mra sna -a=rrar Jl", m~ a:fsirn m ll:fsR" Jl" 'tl1t ~~ cnR@<rl
i zn f@ israr ii zt am #r ufrn akua g{ r]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse ·



---2---

(c)
In case. of goods exported outside India export to Nepal or Bhutan, without payment .df ,. '-
dufy. ~

~'1cl11&--1 m "3cl11&-1 ~ cf)~ cf) ~ "Gil" ~~~ m ~ ~ atR ~ ·~ "Gil" ~
mxf ~ ~ cf) ~a1R10 ~.~ cf> IDxf -crrfw cIT ~ "CJ'< m mq it fctffi~ (.=r.2) 1998

mxT 109_Wx1~~ ~ "ITTI

(d)

(1)

(2)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

~"3clll&.-\ ~ (3llfrc;r) f.ilJl-llclci"t, 2001 cf) ~ 9 a 3iaf Ra~Re qqa in <-8 it a ufzii
ii. ~ 3Titor ,i, '1fff 3Titor ~ ~ fr cl\'l - ,i, ofi<R 'i<'f~ '!'[ 3Jq'@ 3Titor 'i't s'r-s'r
mffllT cf> merfr am4a fan ult a1fey Ur#rall • cpT ~i!...clJ!;!~if cf>~ mxT 35-~ it
fneffa #t cf> 'TffiR cf> ~ cf> m~ i'r3ITT-6 "ifIBR a ,R sf e)4 afe; 1

The above application shall be made· in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 0
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

ftf21Girf ~ cf> 'flT~ Gg viaa ga ala q? zar 6ma q "ITT at u1 200/- #6) 41rt
ag ail ei viaa ya ta nar gt at 1ooo/- at #tr qua #lGI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

xfll-rr ~.~.\iclll&.-\~~~~~cf> >ffu 3llfrc;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #ha sqla gca at@fr, 1944 m mxr 35-#1'/35-~ cf)~:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

\'P) qifiq,su1 'j_o<!iV'l vii@ vwft ma s1l"iT ,F'I', ~ G<'lli;'l ~ '!'f 'ff<IT1R 3f'!r&m~o
a fa@hr tqf8ar ave cit# i. 3. 3ITT. a. g, { fa4t at vi

(b) · To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ \iclllC::.-\ ~ (3llfrc;r) f.illl-flclci\ 2001 m mxT 6 cf> ~ w:f5f ~--q-3 it frrmffir ~~fRsr4fr -znrznf@enowi at n{ ar@la a fan a7ft fa; mg 3m#gr ta ,Raif Ra wsts ye
m <WT,~ c#r <WT 3Tix C'flTlm 7uT #fn q; 5 Gar4 UT '3-{ffi cpl=f t aei T; 1000/- #hr sf
±tf sriur zycn #t is, anu #t l-f11'T 3TR C'flTlm qur #fnq; 5 ar4 IT 5o lgT m err
~5000I-m aha @tfl Grafnr zrca #l air, ants t 'l-f1lT 3Tlx C'flTlm~m~Y~~ 50
lg uTa snlar k arq; 10000/- ffl ~1'i'AT irfr I cBI ffl '{il31llcb :.. . ~·-;:fii-r,:~'\f. / ··---< -~ '\

!: 1 \v '
--iS.( )::~,st a- ]

3.+.5/-~-./..... .:./.z7

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

("&) \'3cR'IRlRsla qR-m& 2 (1) cl) it ~~ cf>mm 3llfrc;r, ar@tatma j v#tr yea, a4kz
sgra gens vi hara an4lat =urn@raw (Rrec) #t 4a 2#tr 918at, rsrrar i st-20, {

#ea z4Raza arras, iauf 77I, 3!61-f&l~IC::-380016.



!. t anfhia an rsu viaer at Gr)1 zrrs ~~ tB" fa4h 7fa m4a eha #t
gal at at sf sq zrnf@raw #t cflo ft-l1IB t 1 ·

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zue gr3mar i a{ p sr?ii a tar eh & at r@ta pa sitar # fr; #tr cfi1 -:r@R x3q4cffian fa srm a1fey zr azr la gg st fa far 4&t af aa a fry zrnfnfa rfl#ta
,turf@eraur ah ya 3r8ta a 4ha #al at ya 3n4a fhn uar &1
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fagt that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0
(4) -·grnrau grca arf@rPrq 1g7o zrn igi1fer d11[-1 cB" 3RJTRf feiffa fhg 314a mr4ad zu

licl' 3r?gr zqenfenf fvfr ,if@rant # am2gr ?i a re) t ya vf "CR xti.6.50 tm "cb'f .-l.lllllclll ~

ease Gr al a1R;I
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ o11x~ l-lll-fclT cm- Plli-5!0 1 cnB cf@" frr'wlT cb"r 3j ft ezn anasffa fhn ra ? it fr ye,
tu sqr«a zca vi hara a7fl#tu =nzmtf@raw (raff4f) fm, 1982 i ~Rea &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t4la zyca, ta sna yea vi hara ar9fr znznf@rwr (Rrec), # 4Ra or@lat mmr i
a#car ziiar (Demand) Pd is (Penalty) q1 1o% qa arm #ear 3rfarj ?k 1 zrif, 3rf@rsawr qaam 1oml
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

( #4c4rsrareraall taraa3iair, an@&tar "cficf&f~~"(Duty Demanded) -
.:,

(i) (Section)m 11D <fi'cWci~~;
(ii) 'fw:rrm,rc-r~~~~;
(iii) rd 4Re fairaera 6hazr2r if@.

e> zag qa.srr 'iasrf iiszq4 smr st acer, 3rflr' ifaaa #fva raar fur arr&.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A}
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr caf ii ,z sr2er t- fer 3far qf@aur as mr szi rea 3fmIT ~~- m zyg~m:-m: wr ~
rt gr=a 4 10% rarew ai szi 4a au Raia t aazvs # 10%rrwnaa?'(%9.:, .:, .:, (;/'- . -<:--~,..· \ ·
In view of above, an appeal against thi~ orde: shall lie before the Tribunal onpayment of1j%
of the duty demanded where duty or duty ana penalty are tn dispute, or pen:9.ftY, wl:ler:~ '1~n,9lb1/
alone is in dispute." ~~;:

0
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Order in appeal

The subject appeal is filed by. M/s Aculife Healthcare Pvt. Ltd (formerly known
Nirma Limited) Vill. Sachana, Tal. Viramgam, · Dist. Ahmedabad-382150,

as
(hereinafter as the Appellant) against OIO No. 13 to18/REF/II/ 1 7-18 (hereinafter
referred to as 'the impugned order) Passed by The Asstt.Commissioner, Central
Excise, Division-III,Ahmedabad-II,(hereinafter referred to as 'the adjudicating

authority')

0

2. The facts in brief of the case is that earlier the appellant has filed six refund
claims total amounting to Rs.26,20,075/- with Jurisdictional Assistant

Commissioner. Six SCNs were issued to the Appellant and adjudicated vide OIO

No.1525 to 1530/R/2007 dated 28.12.2007 by rejecting all six refund claims. Being
aggrieved by the said OIOs, the Appellant has filed an Appeal before the
Commissioner (Appeals-II), Ahmedabad which was remanded back to the original
adjudicating authority for de-nova proceedings, rejected all the six refund claims
under OIO No.1382/Reb/2008 dated 01.09.2008. Being aggrieved, the Appellant
again filed Appeal before Commissioner (Appeals), vide OIA dated 17.03.2009, found
the refund claim admissible but ordered to credit the same in to the consumer 0
welfare fund. Being dissatisfied with the said OIA, Appellant filed an Appeal before
Hon'ble CESTAT ,Ahmedabad , who set aside the impugned order and remand back
the matter vide order no.A/ 10997/2016 dated16.09.2016. to the Commissioner
(Appeals). In the denovo proceeding,the Commissioner (Appeals) videOIANo.AHM­
EXCUS-002-APP-108-16-17 dated 30.03.2017 (issued on 10.04.2017) allowed the
refund claim. The Assistant Commissioner has sanctioned & paid refund vide above
order dated-19.07.2017. However, he has not paid interest on delayed payment of
refund claim. Therefore, Appellant filed letters dated 26.07.17 and 10.08.2017, and
requested to pay the interest amount & also requested to pass a speaking order. Vide
letter dated 11.08.17, he has informed to the Appellant, 'to approach Appellate
forums. Any queries/Communication regarding this issue will not be entertained as

order has already been passed.'
3. Being aggrieved with the said order to the extent for nonpayment of interest, this

appeal is filed on the main ground as under;
i. That the Appellant filed the Refund claim ,which is sanctioned & paid vide order No.

13-18/Ref/II/17-18 Dated-19.07.2017 .They specifically requested to pay the interest
amount in light of the various decisions of the Hon'ble Tribunal & also requested to

pass a speaking order.
11. That as per the provisions under Section 11BB of the Central Excise Act, the
department is bound to pay the interest amount if refund is not paid within three
months from the date after three months from the date of receipt of the application
till the date of payment of refund. Further in the explanation below section 1 lBB of
the Central Excise Act it has been clarified that "where any order ofrefund is made by

commissioner (appeals), an order passed under the said sub-section2)of the
• • » • .· / •purpose ofthus secton They relied on Some of the decisions as be.o%: ?%,

1) 2004 (170) ELT 13 (LB) - Rama vision Ltd. ; i(f\_ / 1·-.·~ 2
2) 2008 23a) ET 607 -Jayanta Gass mdustries P. La. %&?in> {$

,"»)s° s]soc:.+° °
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2008 (227) ELT 247 (Tri.) -Tirupati Pipe & Allied Ind.
,

4) 2011(273)ELT 3 (SC) -RANBAXY LABORATORIESLTD vs. Uol
, fa

5. The Hon'ble High Court of Gujarat, at Ahmedabad in thecase of M/s.Purnima
Advertising Agency Pvt ltd. Vide order no. 0/12139/2016 dated 02.04.2016.
iv. That the Adjudicating Officer has ignored the instructions issued by the Board

under circular No. 670/61/2002-CX dated 1.10.02.
v. They rely on the following decisions in the matter of appellant's own case.
1. Order No A/747-749/WZB/AHD/2011 Dated 22-03-2011- CESTAT (Ahd)
2. OIA No 176 to 178/2012(Ahd-II)CE/AK/Commr(A)/Ahd dated 17.07.12
vi. That adjudicating officer ignored the settled law and does not pay interest on
delayed refund compelling the appellant to approach appellate forum again and again
for each case. Therefore, The Hon'ble Commissioner (Appeal) may be pleased to allow

the Appeal and oblige.
4. Personal hearing in this case was accorded on 10-01-2018 wherein Shri
Vikramsinh Jhala, AGM [EXCISE] appeared on behalf of the appellant and reiterated
he submissions made under their appeal memorandum.He submitted copies of the
relevant case laws. He has filed written submission during the P.H. I have
carefully gone through the case records, facts of the case, OIO, copies of various case
laws, and written submission made by the appellant at the time of personal hearing.
5. I Find That, The refund Application was filed in the year 2005-06. originally it
was rejected by the department and the Hon'ble tribunal had remanded the matter to
the commissioner (Appeals) and vide OIA dated 30-3-2017, he has allowed the
refund claim. Accordingly, the refund was paid by the original Authority but interest
is not paid. The appellant has contended that, they are entitled for interest on delayed
payment of refund claim as per the provision of section 1 lBB of the central Excise

Act.1944.
6. .I find that, The section 1 lBB deals with the interest on delayed refund and it has

O been provided that if any duty ordered to be refunded under sub-section (2] of
section 1 lB to any applicant is not refunded within three months from the date of
receipt of application under sub-section (1) of that section, there shall be paid to that
applicant interest at such rate as fixed by the government on such duty from the date
immediately after the expiry of tree months from the date of receipt of such
application till the date of refund of such duty. An Explanation is provided to the

section 1 lBB which read as:
"where any order of refund is made by the commissioner (Appeals) Appellate tribunal,
National tax tribunal or any court against an order of the Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise, under sub-section (2) of
section 11B, the order passed by the Commissioner (Appeals}, Appellate tribunal,
National tax tribunal or, as the case may be, by the courts shall be deemed to be an
order passed under the said sub-section (2) for the purpose ofthis section."
7. I also find that, there is no dispute about the admissibility ofrefund claim as the
same is refunded to the appellant. Therefore, as per the provisions of section 1 lBB of

the central Excise Act1944, ifthe amount is not refunded ~j~~!hJ.~~nths from
the date of receipt of Application, then the interest is paJfil,;mune~~~er the
expiry of three months from the date of application a la ate or rerlnd of suchsre

;·
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duty. In the present case the order passed for refund shall be deemed to be an order
passed under the said sub-section (2) for the purpose of section 11BB. Therefore, the
interest is legally due · from the date of application till the date of refund was "
sanctioned, which is not paid to the appellant. I find that, It is a settled principle of
law that the interest is payable on delayed payment of duty. I rely upon the decision
of Hon'ble High court of Gujarat, in the case of M/s. Purima Advertising Pvt. Ltd
vide Order No. 0/ 12139/2016 dtd. 02.04.2016 has held that interest is payable from

the date of Application.
8. I find that, the adjudicating authority has taken a view in the impugned OIO
that the commissioner (Appeals) in his OIA has not mentioned anything about the
payment of interest. and also directed them to approach the appellate authority. In
this regard, I find that, the views taken by original authority are not tenable on two

grounds, first, as discussed in foregoing paras, the refund if not paid within three
months the interest is automatic and required to be paid on belated sanction of
refund as per the provisions of section 1 lBB of the CEAct, and second, The C.B.E.C.
vide circular No.670/61/2002-CX. Dated 01.10.02 has clarified that payment of
interest is automatic in case if the refund is not paid within a period of three months.
I rely upon the judgment of Hon'ble Supreme court in the case of Ranbaxy

Laboratories Ltd. 2012 (27) S.T.R. 193 (S.0.)
9. In view of above, I find that the original Authority has committed a grave error
is not paying the interest in spite of the clear provisions of law, for the payment of
interest as the refund is due and is required to be paid along with interest beyond
three months from the date of Application. There is neither justification nor any valid

ground to deny the interest.
10. In view of above discussion and findings, I allow the appeal with consequential

relief.

9

o

11. 3r41aai arr a4#ta 3@at ar fazra 3qaa at fan Gar &I.
The appeals filed by the appellants stand disposed off in above terms. -..~an%.-

(smr sin) O

Attested ~.

,»7% ­
[K.K.Parmar )

Superintendent (Appeals)
Central tax ,Ahmedabad.

By Regd. Post A. D

M/s. Aculife Healthcare Pvt. Ltd

Vill. Sachana,

Tal. Viramgam,

Dist. Ahmedabad-382150

31J# (3r4her )

Date- /02/18
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Copy to:

1. The Chief Commissioner, CGST Central Excise, Ahmedabad.
2. The Commissioner, CGST Central Excise, Ahmedabad-north
3. The Asstt. Commissioner, CGST Central Ex. Div-III, Ahmedabad-north
4. The Asstt.Commissioner (Systems}, CGST Central Ex. Ahmedabad-north

5. Guard file.

9-PA le.
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